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Abstract—Marital rape is any undesirable sexual acts through a partner or ex-husband, dedicated without consent and/or opposite 

of someone's will, acquired by means of pressure, or hazard of force, intimidation or when a person is unable to consent. These 

sexual demonstrations incorporate intercourse, butt-centric or oral sex, constrained sexual conduct with others, and other sexual 

exercises that are considered by the casualty as corrupting, embarrassing, difficult and undesirable. 

Women who is raped through their husband is eventually raped regularly. They experience now not only effective vaginal rape, 

however also oral and anal rape. Husband often rape other halves whilst wife can be asleep, or use coercion, verbal threats, bodily 

violence, or guns to pressure very own other halves into having non-consensual sex with them. Marital rape is a grave offence that 

thousands and thousands of ladies worldwide need to go through and face such abuse on everyday basis. It is hard to acquire 

accurate facts and rape and violence adverse ladies inside the own family, in element due to the fact girls are undesired to 

document incidents, as ladies raped by their spouses might also hesitate to record due to circle of relatives loyalty, fear in their 

abuser’s revenge, incapacity to leave the connection, securing the fortune of their children, or the truth that there aren't any strict 

laws in force protective the sufferers of marital rape.  

Marital rape is specifically complex due to the fact the complicated, private form of marital relation makes it difficult for the 

sufferer to even see herself as a sufferer. Let alone reporting the offending act to the Government, that's why Marital Rape is one of 

the relatively underneath-stated violent crimes. Even the ladies who do keep in mind themselves sufferers are disinclined to 

approach the government because they may be financially depend upon their husbands, and reporting the matter should thoroughly 

bring about withdrawal of monetary aid leaving them and their children without meals and shelter. 
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I. INTRODUCTION 

“A Family can develop only with a loving women at its center”  

       -Karl Wilhelm Friedrich Schlegel 

Family is perpetual and the most basic institution of a society. Family appears when people build up mating relations between 

them.1 In other words we can say that family is biological unit implying institutionalized sex relationship between men and women. 

Thus, this relationship is called marriage. It's anything but an uncommon bond shared by two spirits, binds hitches with a guarantee 

of lifetime friendship. 

 
1SharavariVaidya, Family Law, Allahabad Law Agency, Faridabad, 2012, p. 1. 
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When a male marries with a female, he becomes compelled by a sense of honor to give due regard to the nobility, dreams, feelings 

and requirements of his better half.2 Marriage produces a trust in spouse that after marriage husband will be the defender and 

gatekeeper of her as like her dad. He will never disgrace her soul and body with any act of dominance. Thus will give her wings of 

her own to fly. 

Unfortunate is the luck of some Indian women that the confidence over institution of marriage is dished out when their perceptions 

become contrary to reality and the happily married dream becomes a myth.3 Marriage as per Indian grunt norms gives husband a 

license to sex as with marriage wife gives away all the rights to her husband over her body and will. In the words of Sir Mathew 

Hales, as far as back in 1736, marriage takes away women’s right to denial consent to sexual intercourse to her husbands and she 

cannot retract the same. Thus, husband can force his will over wife and she has to go through a non-consensual outrage of her 

modesty by her own husband. This leads to the foundation stone of violence and sexual abuse by husband over his wife. 

II. RATIONALE OF MARRIAGE 

Marriage is uniquely useful to society because it is the foundation of the circle of relatives and the simple constructing block of 

society. It brings giant stability and that means to human relationships. It remains the best for the elevating of kids. It performs an 

essential function in transmitting way of life and civilization to destiny generations. 

Completion of marriage is not similar with concept of conceive. It is largely sexual desire, intercourse, etc. A partial penetration or 

an abortive try at intercourse (an incomplete act of coitus) would no longer represent coitus.4 Unconsummated marriage because of 

impotence of the respondent is a ground for a voidable marriage under Section 12 (1)(a) of the H.M.A, 1955. Impotency, disability 

or incapacity for regular coitus. Such disability or lack of ability may be due to many factors. Impotence is the shortage of capacity 

to carry out full and whole sexual intercourse.5 Level of sexual pleasure is beside the point.6 The criterion is the practical of non-

possibility of consummation of marriage as a result of impotency of both the spouses.7 It might be due to intellectual or material 

circumstance, which would render ordinary sex not possible. It can be pathological or psychological, permanent or transient. The 

ability for coitus does no longer rely upon ability to become pregnant. A character is impotent if his or her bodily or mental 

situation makes sexual act and consequently consummation of marriage practically not possible, which is a good ground for 

annulment of marriage below Section XIX of the Divorce Act, 1869 .8 

Procreation after marriage is a natural biologic work canonical for ladies via nature. Obstetric is a satisfying mission of every 

female’s life. Society adores maternity for her motherhood function in its varied shape. Law has become pace in defensive girls at 

some point of being pregnant, baby birth as well as submit-natal care of the toddlers. Recent Maternity Benefit Act for working 

women is a good step on this way. Till maternity technique has many problems. Firstly, infertility is pretty not unusual, each girl 

and men infertility.  

 
2 MukeshGarg and NareshlataSingla, Marital Rape Under Indian Law: A Study, International Journal In Menagement And Social 

Science, Vol 01, Issue 02, June 2013, p. 60. 
3 Retrieved from https://www.lawteachernet/free-law-essays/family-law/marital-rape.php, visited on 30th April 2021. 
4AmarendraChowdhury v. NaliniChowdhury, (1975). 
5George Philip v Saly Elias, (1995). 
6GayatriBai v. Pradeep KumarChourasia, (1998). 
7Kola Emmenuel v NallipoguSunanda, (1998). 
8Beena v. Varghese, AIR 2000. 
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Infertility is not the same as sterility. Infertility method disability to get pregnant by means of a female or to make a girl to get 

pregnant through a person due to reasons. Sterility approach infertility caused by external motives like vasectomy in men and 

elimination of uterus or ovaries in women. Families making plan norm of kids procreation problems of conception, tablet toxicity, 

menstruation problems, getting abort and even foeticide. Procreation life of a girl extends till menopause, then too the childbirth 

hobby has to prevent spherical 30 to 35 years of age. This places prevention of sexual life of a one-of-a-kind nature. 

Ladies other than housewives in higher position of society have started out shunning childbearing altogether to break out 

complications of childbearing and baby trauma. They either determine upon a stay-in relation or will be inclined to component 

strategies after starting stage of love or physical satisfaction to satisfy the private and occupational interests of other spouse. Many 

celebrities can be referred to as illustration. They have to even end up function fashions for the brand new generation. 

Hence, marriage is a social institution of societal value and does not relate to a private contract. In accordance with government 

surveys and researches relating to social Science, the fall in marriage since the early 1960s has accounted for a rise in many serious 

social problems. 

III. SEXUAL VIOLENCE 

Genital ferocity is one of the maximum full-size and powerful way of grasping by using a husband in a male dominating society, 

which concurrently harms and imperatives ladies' lives and actuates individual and aggregate obstruction among women, on 

account of that the notoriety quo of sexual orientation disparity, enslavement of ladies and manage on them is maintained.  

IV. DICTIONARY MEANING OF SEXUAL ASSAULT 

“Illegal sexual contact that usually involves force upon a person without consent or is inflicted upon a person who is incapable of 

giving consent (as because of age or physical or mental incapacity) or who places the assailant (such as an intimate partner) in a 

position of trust or Manipulate.”9 

Sexual assault is recounting the malaise use of sexual intercourse as a weapon to evidence strength and to thrust ache and 

humiliation upon, every other person. It very well might be deciphered as any brutality, physical or mental, did by means of the 

method of sexual route or through zeroed in on suggestion. It is a immediately attack at someone’s sexual detail, which doesn’t 

actually involve direct bodily touch between culprit and victim but threatening, humiliating and intimidating her may also shape 

part of identical transaction. 

In other words, sexual abuse alludes to a particular heavenly body of violations including lewd behavior, rape, and assault. The 

culprit might be an odder, associate, companion, relative.10  

The definition of sexual assault includes rape, which can either be use of physically power or in any case pressured infiltration – 

regardless of whether slight – of the vulva or rear-end, utilizing a penis, other body parts or an item. Indeed, even an endeavor of 

 
9 Retrieved from https://www.merriam-webster.com/dictionary/sexual%20assault, visited on 30th April 2021 
10 Retrieved from https://www.nij.gov/topics/crime/rape-sexual-violence/Pages/welcome.aspx, visited on 30th April 2021. 

http://www.ijsssr.com/
https://www.merriam-webster.com/dictionary/sexual%20assault
https://www.nij.gov/topics/crime/rape-sexual-violence/Pages/welcome.aspx


                                      [Vol-1, Issue-3, October-December 2023] 

International Journal of Science and Social Science Research [IJSSSR]                                     ISSN: 2583-7877 

www.ijsssr.com                                                                                                                                                                Page  234  

assault is covered as endeavored assault11. Sexual maltreatment can incorporate different types of attack including a sexual organ, 

including forced contact between the mouth and penis, vulva, or butt. 

V. DEFINITION OF MARITAL RAPE 

Marital Rape means “in the absence of the consent of wife, husband’s forceful coitus with his wife by force, threat of force, or 

physical violence.” It's anything but a non-assented demonstration of fierce depravity by a spouse unfavorable the wife where she 

is mishandled in essence and genitally 12. The terms ‘undesired intercourse’ refers to all forms of penetration (whether any form 

anal, vaginal, or oral) perpetrated in opposition to her will or without her consent. 

VI. ABUSE OF INSTITUTION OF TRUST, EMOTIONS & DREAMS: UNDERSTANDING 

MARITAL RAPE 

Marital Rape is nothing but the satisfaction a male ego since time immemorial. This gets worse when the breach of wives trust is 

combined with violence within the four walls of her home. Typically, an egoist husband is self-centred and unfeeling.13  Every 

delightful dream of a happy marriage washes away, when the marriage takes away the right to refuse sex with his husband14. The 

trust that he’ll be the protector of her dignity is broken and emotions are shattered into pieces when he commits unwanted/forceful 

intercourse with his wife. 

At the point when one notices the term assault, the thought process is to consider an individual who is an untouchable, of a noxious 

character. Normally one does presently don't consider assaults inside the setting of marriage. Ladies feel it difficult to recall that a 

spouse assaulted his accomplice. All things considered, it appears to be off-kilter that would someone be able to be blamed for 

assault subsequent to having his intimate rights.15 It is demonstrative that a female has no privilege to her body, and her will is 

Scenario to that of her life partner. In spite of the fact that conjugal assault might be exceptionally common and horrible type of 

masochism in the base of Indian people group, it is miles inconspicuous at the rear of the iron drape of marriage. Notwithstanding 

the predominance of conjugal assault, this issue has gotten uniquely little diversion from society and distinctive administrators. 

Women who is raped through their husband is eventually raped regularly. They experience now not only effective vaginal rape, 

however also oral and anal rape. Husband often rape other halves whilst wife can be asleep, or use coercion, verbal threats, bodily 

violence, or guns to pressure very own other halves into having non-consensual sex with them. Marital rape is a grave offence that 

thousands and thousands of ladies worldwide need to go through and face such abuse on everyday basis. It is hard to acquire 

accurate facts and rape and violence adverse ladies inside the own family, in element due to the fact girls are undesired to 

document incidents, as ladies raped by their spouses might also hesitate to record due to circle of relatives loyalty, fear in their 

abuser’s revenge, incapacity to leave the connection, securing the fortune of their children, or the truth that there aren't any strict 

laws in force protective the sufferers of marital rape.  

 
11Mehraj v. Emp., 1927 CrLJ 244 (Lah). 
12 SaifRasul Khan, Marital Rape: The Bitter Truth, International Journal of Law and Legal Jurisprudence Studies, Volume 2 Issue 

4, p. 1. 
13 Cyndi Banks, Criminal Justice Ethics, Sage Publications, New Delhi, 2017, p. 382. 
14MukeshGarg and Nareshlata Singh, Marital Rape Under Indian Law: A Study, International Journal in Menagement And Social 

Science, Vol 01, Issue 02, June 2013. 
15Meenu Gupta,Marital Rape: -  Current Legal Framework in India and the Need for Change, Galgotias Journal of Legal Studies, 

2013 GJLS Vol. 1, p. 17.  
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VII. CONSTITUTION OF INDIA VIZ-A-VIZ MARTIAL EXEMPTION TO RAPE 

The constitution of a country is a text that reflects the soul of the country. The Constitution of India reflects the country's culture 

and research and functions as a means for organizing and managing the powers and safeguards of human rights and balance the 

conflicting claims of social and male or female entertainment and for the development and harmony of the country.  

Under the Indian Charter, each law that is exceeded within the country must comply with the requirements and ideas laid down in 

the Indian Constitution. Regulations that do not meet these well-known ones tend to be declared unconstitutional, withdrawn 

depending on how courts use them to be deemed unauthorized. 

In Bodhisattwa Gautam v. Subhra Chakraborty16 Supreme Court held that; “rape is an offence adverse basic human rights and 

violations sufferer, mostly lovable of fundamental rights, particularly, the Article 21 of the Indian constitution enshrines protection 

of life but the judgment passed by the courts which deny to recognize the marital rape as an offence.17 

A discrimination is found in the existing laws regarding the rights of a married women as that of unmarried women by drawing a 

line of distinction between ‘rape’ and ‘marital rape’. Rape is basically done by a stranger and hence holds criminal liability in the 

eyes of law and a violation of fundamental rights. But basically, it is the difference between living with the frightening memory of 

having been raped, which is breath-taking enough, and actually living with the rapist. The consequence of which is intense. 

Marital rape is against the basic principle of fundamental right which is enshrined respectively under Article 14 and 21 of the 

Constitution.18As per the respective Articles of the Constitution marital rape infringes the basic right of a women unless it is not 

added under the category of crime. Furthermore, crime of marital rape is forced in the four walls of a room and is labelled as a 

private matter, but it makes State duty bound to hammer these walls for the safety of women. If the State still remains silent, in that 

case a women is sufferer and victim of this crime and most important thing that she is denied her basic fundamental right without 

any proper remedy when she is coitus by her husband without concord. 

VIII. EQUAL PROTECTION OF THE LAW 

Article 14 enshrines a basic right of equality before the laws and identical safety of legal guidelines to every person in India. 

However, Article 14 does no longer call for everybody to be dealt with similarly in each situation but requirement that the equals 

within community aren't treated unequally and that the unequal of the society are not dealt with similarly. 

Two requirements for valid classification were set by the Supreme Court as early as 1952:  

 a. The classification should be based on easy-to-understand differences that distinguish them from being grouped together. And  

 b. Differentiation requires a rational relationship with the goals stipulated by Law.19 

 
16 AIR (1996) 1 SUPREME COURTC 490. 
17 N. Tandon& N. Oberoi, Marital Rape: A Question of Redefinition, Lawyers Collective, 2000, p. 24. 
18Article 21: Protection of life and personal liberty: No person shall be deprived of his life or personal liberty except according to 

procedure established by law. 
19State of West Bengal v. Anwar Ali Sarkar, AIR 1952 SUPREME COURT 75, 80. 
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Thus, laws that create classifications contrary to the basic framework of the Constitution are, on the contrary, inactive. As for what 

is reasonable, it is always based on the court’s assumptions. With the emergence of each generation of judges, a new understanding 

of the law and rationality will emerge, making the constitution a living document. Preventing mainly gender-based stereotypes is 

essential to reduce gender-based differentiated remedies.  Therefore, even if the equality test is used, care must be taken so that the 

stereotypes prescribed by patriarchal ideology do not predetermine what an affordable class is. 

The exception clause to Section 37520 which violates the basic rights enshrined in our Constitution, discriminates with a women 

almost about safety from rape.21 This section makes the act as crime and ensures the protection of female adverse the forceful 

coitus without concord. Therefore, this section protects wives against criminal attacks on bodily autonomy and describes the 

interests of the state in prosecuting those who violate bodily autonomy. Therefore, it can be said that article 375 of the CIP aims to 

protect the rights of desire of women as self-sufficient persons and to be able to express themselves and consider rape as a violent 

crime, ignoring all the rights granted to that person. Ironically, however, Article 375 of the IPC proposes a category in the 

exemption clause that does not treat forced sexual relations in marriage as rape. 

Although the remainder of Article 375 of the ICC focuses on the right to protect victims of the crime of rape, this right is 

withdrawn in marriage and the focus of the law shifts to the protection of the perpetrator of the crime of rape. It does not recognize 

a women’s right of preference and simply successfully takes away her right of physical autonomy and equal status. Thus the sort is 

not sensible, and it is against the right given by the Article 14. Removing the protection of Section 375 of the IPC from the 

sufferers of the crime of rape entirely on the basis of their marital reputation is inappropriate for the functions of law and hence 

against the take a look at of class beneath Article 14.22  

IX. RIGHT TO LIFE AND PERSONAL LIBERTY 

Article 21 of the Constitution of India stipulates the right to life and personal liberty. Therefore, the meaning of the term "life" has 

been broadened and can be adequately summed up by Field J.  in the famous Munn v. Illinois, which he believes means "not just 

the existence of animals," as the case may be. of Article 21, the Supreme Court of India further confirmed in Bandhua Mukti 

Morcha v. Union of India  that the principle of immunity against marital rape restricts the rights expressly included in "The right to 

life and personal liberty." Obviously there can’t be blatant violation of Article 21. The marital exemption to rape violates the: 

2 Privilege to privacy,  

3 Privilege to bodily self-determination and  

4 Privilege to good health 

All of the rights mentioned above as an important for the existence of person liberty. 

X. RIGHT TO LIVE WITH HUMAN DIGNITY  

 
20 IPC, 1860 
21 Retrieved From http://www.ebc-india.com/lawyer/articles/645.htm, visited on 2nd May 2021. 
22 Ibid. 
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The right to live human dignity it is an inherent right and it is recognized by the society with is existence and there are so many 

judgment passed by the Hon’ble SUPREME COURT in rape cases that human dignity is violated23 and it is not an offence under 

the IPC but it is an offence against the entire society. Any laws which give the permission to the husband to coitus with his wife 

without her consent is violation of the basic fundamental right provided under Article 21 of the Constitution.  

XI. RIGHT TO SEXUAL PRIVACY 

The privacy right of an individual is not expressly mention in the Constitution but the expanding the word liberty of Article 21 of 

the Indian Constitution by the SC which includes privacy and it is noted that any forceful intercourse by the husband upon his wife 

without her consent is violation of right to privacy.24  

XII. RIGHT TO BODILY SELF-DETERMINATION 

The Constitution doesn’t expressly of physical self-determination but after development under Article 21 now include the term 

self-determination and under the frame work of right to life and liberty and it is right for both husband and wife that is why the 

consent for coitus is very essential part of individual and desires so the deprivation of bodily self-determination under the marital 

rape it is against the free will or consent as well as the against the Constitution. 

XIII. RIGHT TO GOOD HEALTH 

According to article 21, the right to adequate health has been recognized as part of the right to life.25  This right is important for a 

person's continued intellectual and metaphysical happiness. The principle of marriage immunity violates the suitability of the 

victim, because it will inevitably cause serious mental and physical harm.26 in the system. It destroyed female psychology and 

pushed her into a deep emotional crisis. If forced sex at a wedding results in notification of a sexually transmitted disease (STD) to 

the rape victim, a more compelling argument can be made. Therefore, the principle of matrimonial immunity rightly deprives 

married women of their right to health and therefore violates the Constitution. 

XIV. DOES MARRIAGE IS EQUAL TO CONSENT: THE ISSUE OF MARITAL PRIVILEGES 

The issue of marital rape and talking about it has always been a taboo by law and society. Though after being degraded it has 

sprung into acknowledgement of societies and communities. Many countries have started criminalizing the offence of marital rape 

and now has not been left as privilege in marital relations anymore. However, India still remains the one of the countries not 

recognising marital rape. 

Marital Rape or Spousal Rape is a form of sexual abuse and domestic violence, and is non-consensual sex perpetrated by the 

victim’s spouse.27 A prominent case in American jurisprudence is that of Oregon v. Rideout28. This was the first very case in the 

 
23 The Chairmen, Railway Board v. Chandrima Das  ̧AIR 2000 SUPREME COURT 988 
24Kharak Singh v. State of U.P. AIR 1963 SUPREME COURT 1295; Govind v. State of Madhya Pradesh, AIR 1975 SUPREME 

COURT 1378; Neera Mathur v. LIC, (1992) 1 SUPREME COURTC 286 
25CESUPREME COURT Ltd. v. Subhash Chandra, (1992) 1 Supreme Courtc 441; Regional Director, ESI Corpn. v. Francis de 

Costa, 1993 Supp (4) Supreme Courtc 100. 
26Ibid. 
27Aishwarya Borgohain, The Paramountcy Of Consent- The Validity Of Child Marriage And Marital Privileges, An Independent 

Thought Publication, 2014, p. 33. 
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history of US where husband was tried for wife rape while residing under one roof. But the accused was acquitted as no evidence 

beyond doubt of non-consensual sex was proved. Later, a pamphlet on Clearinghouse on Marital and Date Rape was issued in the 

light of above case in 1983 and subsequently the world’s first conference on Marital Rape was conducted.29 Around 50 states since 

then changed their legislature to some degree. 

Under Indian Legislative system only civil remedies are being provided by the Judiciary under Protection of Women from 

Domestic Violence Act, 2005. Marital Rape isn’t considered as a crime and no criminal liability is imposed on the perpetrator. The 

exception to this is non-consensual sex during a period of judicial separation. 

The most conspicuous conflict arises in this exception to Section 375 of the IPC, 1860.30 The Section lays down the conditions 

under which it’s testified that a person has committed rape, mentioned below: 

a. Adverse her will 

b. Without her consent 

c. Consent under threat or coercion 

d. Consent under intoxication 

e. Unable to communicate her will31 

But these same conditions doesn’t testify if it’s committed by a men with his wife not being under 18years (second exception). A 

presumption that marriage is equal to consent is drawn. 

XV. MARITAL RAPE WITHIN PROHIBITED CHILD MARRIAGE 

Child marriage, marital rape and their acceptance by the society have become dark patches on the concept of Humanity. The 

formal age of marriage of boy and girl is set to be at 21years and 18years respectively. Subsequently this is the age of majority in 

India according to Indian Majority Act, 1875 where after they have the right to take their own decisions. Till the age majority, 

parents are the natural guardians and have right to take decisions. When a marriage is involves minors it leads to the violation of 

statutory provisions as well as the volition of rights of minors, especially a girl. 

The act of forcing a girl to marriage at young age leads to a forceful sexual intercourse by the husband and hence a noon-

consensual sex. This destroys the girl child not only physically as hr body isn’t ready to hold marital obligations but also leads to 

mental illness, depression and a fearful life. 

Child marriage limits little youngsters' abilities, assets, information, social help, portability and self-governance. Youthful wedded 

young ladies have little force corresponding to their spouses and parents in law. In this way, they feel very powerless in the face of 

abuse, abuse and neglect at home. Cruelty can include physical, sexual, or emotional abuse.32 

 
2827 December, 1978 
29Ibid.  
30Vikram Srivastava, Marital Rape within Prohibited Child Marriage, An Independent Thought Publication, 2014, p. 33. 
31Ibid, p. 147. 
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A. In Law Commission of India’s 42nd Report,33 It is recommended that the husband bear criminal liability for having sex 

with his minor spouse. However, the proposal was rejected because the husband cannot be punished for raping his private 

wife because the sexual relationship is part of the marriage and the wife has the same opinion during the marriage 

process. 

B.  The National Charter for Children, 2003 , Clause eleven reads: “The State and network shall make sure that crimes 

and atrocities committed adverse the women little one, along with baby marriage, discriminatory practices, forcing girls 

into prostitution and trafficking are quick eliminated.” 

C.  Another principal step in the direction of curtailing The practice of child marriage in India was the adoption of the Child 

Marriage Prohibition Act (PCMA) in 2006, but no corresponding changes were made to Article 375 of the IPC. Section 3 

of the PCMA stipulates that child marriage can be cancelled in two child marriage events. Therefore, consistent with the 

bill, the child’s marriage is revocable, but it has not been abolished from the beginning. 

D. Another vital statute surpassed in this regard have emerge as the Protection of Children from Sexual Offences Act, 

2012(POCSO). The Preamble to the POCSO Act states that “the regulation need to characteristic inside the manner that 

the incredible interest and nicely-being of the children are appeared as being of paramount importance at every degree, to 

ensure the healthful, physical, emotional, highbrow and social improvement of a little one. 

In Independent Thought v. Union of India and Another34the SUPREME COURT held that despite the fact that the Exception 2 of 

Section 375 IPC 1860 provides that sexual sex with a girl among the a while of age of fifteen and eighteen isn’t rape, this provision 

makes  a difference  between a married child girl and an unmarried girl child, which is bigoted and against the high-quality 

pastimes of the girl child. It struck down this exception as violate of constitutional rights of equality, non-discrimination and 

lifestyles and private liberty. His provision of IPC 1860 contradiction  with provisions of POCSO 2012 defines  the offences of 

penetrative sexual attack and aggravated penetrative sexual attack. The SUPREME COURT upheld the superiority of POCSO over 

IPC 1860 based on Section 42A POCSO 2012 which lays down the pre-eminence of POCSO  over conflict laws.  

Therefore, there is a want to balance rights of safety from sexual abuse or exploitation with self-willpower rights. It may be 

understood that as long as the child marriage includes knowledgeable consent on the part of the minor birthday celebration within 

the absence of abusive or exploitative contexts, such child marriage ought now not to be criminalized and can be treated as 

legitimate. This would uphold self-dedication rights as visible in Article 1235 of the UNCRC which provides guarantee the proper 

to freedom for a child to express his perspectives in accordance along with his age and adulthood. Yet, from a health attitude, 

sturdy government policy of public dissemination of information regarding poor effects of toddler marriage is important, as a way 

to empower girl children to make such knowledgeable alternatives.  

XVI. POSITION IN UK 

 
32Retrieved From https://www.icrw.org/files/images/Child-Marriage-Fact-Sheet-Domestic-Violence.pdf, visited on 03rd May 2021. 
33 Retrieved From http://lawcommissionofindia.nic.in/1-50/report42.pdf, visited on 03rd May 2021. 
34 Retrieved Fromhttp://supremecourtofindiD.nic.in/supremecourt/, visited on 03rd May 2021. 
35Ibid. 
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In 1991, the House of Lords in England and Wales abolished the marital rape immunity. Judicial capacity in the R v R case 36. The 

exemption was never a written rule, because it was first promulgated in Hale in 1736. History of pleading 37 The throne, Hale said, 

but the husband cannot commit a violation against his legal wife because of their marriage agreement and contract, and the wife 

has given herself to her husband in this way, and cannot retract. "Hale's assertion wasn't upheld by any legal power however was 

accepted to be a consistent. Marriage gave intimate rights to a companion, and marriage couldn't be denied other than through 

private Act of Parliament, it thus respected to conform to that an accomplice couldn't lawfully deny agree to sexual sex, and if there 

was assent there was no assault.  

Again, the above principle laid down in R. v Clarke – The previously endeavored arraignment of a spouse for the assault of his 

better half was RV Clarke. The court held that assent in this case had been repudiated by a request for court for non-dwelling 

together. There are as a base four recorded examples of a spouse effectively depending on the excluded in England and Wales. 

The first changed into R v Miller38 , wherein it turned into held that the wife had not lawfully revoked her consent in spite of 

having presented a divorce petition. R v Kowalski39   became followed by way of R v Sharples40 and the fourth befell in 1991 

within the case of R v J, a judgment made after the first example selection of the Crown Court in R v R however earlier than the 

selection of the House of Lords that became to abolish the exemption. R v R in 1991 turned into the primary event wherein the 

marital rights exemption were appealed as a long way because the House of Lords, and it observed the trio of instances in view that 

1988 in which the marital rights exemption had been indicative of the absurdity of the guideline and held that the fiction of 

unexpressed consent has no beneficial reason to cater nowadays in the law of rape” and that the exemption of marital right become 

a generic regulation fiction. 

Currently, a marriage less than the age of sixteen years is invalid.41 The Marital rape exemption changed into ceased completely in 

1991. 

XVII. POSITION IN USA 

In most USA States, resistance necessities still practice, one-of-a-kind States have distinct legal guidelines.42 The conjugal assault 

absolved has stopped in 50 domains of the United States, conjugal assault wasn't an offense until 1976. At present despite the fact 

that conjugal assault is a wrongdoing in all expresses, a few states don't treat it comparable to different types of assault. A couple of 

states like Colorado, Delaware, Florida, Georgia, Indiana, Massachusetts, Montana, Nebraska, New Jersey, New Mexico, North 

Carolina, North Dakota, Oregon, Texas, Utah, Vermont, Wisconsin and the District of Columbia make no see no difference 

amongst conjugal assault and assault by an outsider. In any remaining states, conjugal assault is a lesser offense. 

XVIII. POSITION IN AUSTRALIA 

 
36 K D Gaur, Criminal Law, LexisNexis, Haryana, 2015, p. 601. 
37Retrieved From www.lawteacher.net/free-law-essays/family-law/marital-rape, visited on 17th May 2021. 
38 [1954]  2  QB 282  
39 (1988)  86 Cr.  App.  R.  339  
40 [1990]  Cri .  LR 198  
41 Marriage Act 1949, Halsburuy’s Laws Of England, 4th Ed., p. 41. 
42Chitra Narayan, When The Spouse turns Abusive, The Hindu, June 03, 2018. 
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A person can obey the decision or order of a justice of the peace and allow him to marry at the age of 16.43 However, in 1991, all 

Australian states stopped spousal rape exemptions. 

XIX. POSITION IN NEW ZEALAND 

A men or women below twenty of age and above sixteen years of age can handiest marry with family concurrence. The age of 

consent for coitus of women is likewise sixteen years.44 The rape of a spouse in the New Zealand Crimes Act 1961 is no 

exception.45 The spousal rape exception ceased in 1985.46 

XX. POSITION IN EGYPT 

Except for marriage, the age of majority for all felony functions is 21 years old. The age of consent is eighteen,47 The criminal law 

stipulates that having sex with a woman under the age of 18 is rape.48 

XXI. CRIMINAL LAW AMENDMENT ACT, 2013 & MARITAL RAPE: BREAKTHROUGH 

The most recent Criminal Amendment Act of 2013 meets many of the requirements set out in the report of the 172nd Committee 

Law Committee. Article 375 has been proposed, and the definition of rape under subsection (a) states that rape includes the 

insertion of the penis into the mouth, urethra, or anus that is not conducive to a woman’s will. Further by means of the use of 

addition of Section 376-A, 376-B, 376-C and 376-D rape legal guidelines had been made greater stringent. Even though there are 

numerous great reforms delivered through way of 2013 amendment pertaining with the criminal law but after several reforms 

regarding with the sexual offences how the legislature didn’t cover the victim of marital rape and didn’t provide the remedy 

elsewhere. 

XXII. CONCLUSION 

The criminalization of marital rape is supported by modern juristic opinion on international plane. Marital rape is against the basic 

Human Rights recognized by the International Covenant on Civil and Political Rights (ICCPR) and CEDAW. The European 

Commission of Human Rights in C.R. v UK49 has held that attacker stays an attacker paying little mind to his relationship with the 

person in question. Critically, the judgment recognizes that this adjustment of the custom-based law is as per the crucial 

destinations of the Convention on Human Rights, the actual embodiment of which is regard for common liberties, pride and 

opportunity. 

Besides the International bodies, modern democratic nations have also endorsed the criminalization of marital rape considering it 

as a gross violation of women’s rights. For instance, in Canada, the arrangements in the Criminal Code, which denied criminal 

obligation for conjugal assault, was revoked in 1983. It's anything but a wrongdoing in Canada for a spouse to assault his better 

 
43 The Australia Marriage Act, 1961, p. 11. 
44 Retrieved From www.legislation.govt.nz/libraries/contents/om_isapi.dll, visited on 17th May 2021. 
45 Crimes Act 1961, Section 128, Clause 4. 
46Saurabh Mishra &Sarvesh Singh, Marital Rape — Myth, Reality and Need for Criminalization, (2003) Practical Lawyer 

WebJour, p. 12. 
47 Retrieved From UNICEF Website, http://www.unicef.org/knowyourrights/know_oldenough.html, visited on 17th May 2021. 
48 CEDAW Egypt, p. 1. 
49 C.R v. UK Publ. ECHR, Vol. 5 (1997) pp. 1-7 
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half. South Africa had condemned conjugal assault in 1993, turning around the custom-based law rule that a spouse couldn't be 

seen as blameworthy of assaulting his better half. In Australia, the common law ‘marital rape immunity’ was abolished in all 

jurisdictions from 1976 onwards through legislative initiative. In 1991, the Australian High Court held that it has almost certainly 

that: 'on the off chance that it was ever the custom-based law that by marriage a spouse gave unalterable agree to sex by her better 

half, it is not, at this point the precedent-based law.'According to Justice Brennan (as he then was), “The common law fiction has 

always been offensive to human dignity and incompatible with the legal status of a spouse.” These locales have likewise gone 

further by perceiving that assent ought not be suggested by the connection between the charged and the complainant regardless. 

The above juristical thought is not only in line with the concept of human rights but also with logical reasoning based on different 

research which have shown that marital rape has serious consequences on the physical and psychological front of a woman. 

Although the long-standing illusion is that an accomplice attack is usually an intangible incident that causes little harm, research 

shows that spousal attacks usually have a serious and reliable impact on women. The actual effects of spousal assault may include 

injuries to the vagina and central area of the buttocks, cuts, tenderness, wounds, muscle tremors, fatigue, and retching. Women who 

are abused and beaten by their spouses may suffer other real side effects, such as fractures and stab wounds that occur during 

sexual brutality. In her case, some spouse assault survivors were kicked, beaten or consumed during sexual intercourse. 

Some researchers analyzed the psychological effects of being attacked by accomplices on different types of cruel behaviors. 

Considering that women beaten by their accomplices may experience countless assaults, termination of sexual assault, and assaults 

by people they seem to admire and believe, it seems that spouse assault survivors can tolerate extreme situations and continue for a 

long time. This is not Surprisingly. Psychological results Like other victors of sexual brutality, some of the temporary effects of 

spouse attacks include discomfort, dizziness, unusual fear, discouragement, self-destructive thoughts, and terrible stress problems. 

Compared with the women assaulted by outsiders and those whom they don't know well, conjugal assault survivors report much 

higher paces of outrage and melancholy and long haul impacts including cluttered eating, rest issues, gloom, issues building up 

confiding seeing someone, and expanded negative sentiments about themselves. The exploration also shows that the psychological 

effects can be reliable, because some assault surviving couples have reported flashbacks, sexual fragmentation, and passionate pain 

long after the vicious event. 

Spouse assault is one of the most terrifying sexual abuses that occur in the family environment. Due to the ideas of the movement 

and the issues related to protective relationships, the disguise of male-centered oppression and most of the time, given their 

dependence on money, female victims will not approach their suffering. The human-centered mentality causes the law to ignore the 

lively despair of the battered spouse, and the law does not consider spousal assault to be a crime, in which case punishment is 

exempted. 

Spouse rape occurs in a wide range of relationships, regardless of age, social class, race, or status. Few and meagre comments on 

the subject are available, and the lack of information makes appropriate attempts by public authorities and councils to provide 

legitimate and successful discussions to resolve major obstacles to the interests of the community. Victims of victimization. 

The recognition of any spouse attack exception indicates the recognition of outdated agreements, that the spouse is the husband’s 

sexual property, and the marriage contract is a privilege of sex under pressure. In addition, by restricting the crime of assault to 

women who have nothing to do with the offender, the law of assault becomes oppressive and deprives one category of people of 

equal safety: married women, because of their identities. 
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The primary need is to do away with uncertainty of laws by having a single law with objective criterion criminalizing any rape 

against married woman by their husbands irrespective of the age of wife. The criminalization of marital rape in general is hurdled 

by the protecting of the institution of family but this situation should not act as a conductive atmosphere for sexual exploitation of 

married women. The reform in the society is indispensable for a permanent solution as in a democracy societal interests cannot be 

divorced from state actions. But since such reforms cannot be seen in near future a balanced approach as provided in this paper is 

more compatible to the Indian society. Moreover the effective procreation of the laws is quintessential in abrogating practices 

detrimental to the interests of women, especially a victim of marital rape. 

XXIII. SUGGESTION 

Keeping in background the status of Indian society, it is suggested:  

i. Must completely remove spousal rape exception 

ii. .  The law should clearly state:  

a.  The marriage or other relationship between the offender or victim is not an effective defense against rape  

b.  The relationship between the defendant and the plaintiff is unrelated  Consultation on non-consensual sexual behavior. 

 c. The accused and the victim  are married or  other intimacy, is not  mitigating factor  is a sentence that proves that the 

rape is low . 

iii.  Non-resistance, forceful resistance, or screaming from the wife should not be a defense to the accusations. 

iv.  If the spouse rape accusation proves to be detrimental to her husband, the wife should have the option to obtain a divorce 

order. Although marital rape cases may be viewed as cruel or rape as a ground for divorce, it is best to clarify the legal 

situation. 

v.  Filing for divorce may be an option for the wife, but if the wife does not want to file for divorce and wants to continue the 

marriage, she must allow the marriage to continue. 

Further there is prompt need in criminalization of conjugal assault under the Indian Penal Code.  

 

http://www.ijsssr.com/

